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Database Directive 96/9/EC, European Commission review
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 Copyright Advisor
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1. Too many rights on information

In the information society, information is becoming subject to an increasing number of rights in copyright, database right, rights under contract, technical protection measures and unfair competition. These create legal and technical blocks, as well as great confusion and uncertainty, which in turn discourage, and in some cases even prevent, access and fair use.

There is a general confusion between the use of information, for non-exploitative purposes, and the exploitation of information for commercial purposes. In seeking to prohibit exploitation, restrictions are placed on most uses yet almost all uses in libraries and education rarely involve commercial exploitation.
2. Database Directive came into force at a time of great uncertainty

In 1996, the future development of the information society and the European database market was very uncertain. The Directive shifted the balance in favour of rightowners in order to increase protection and encourage investment. But now, we believe, the sui generis right has introduced a serious imbalance between the rights of database users and producers. Libraries often have to ask permission from multiple owners to use the content. This makes access to information unaffordable in terms of administration and cost.

3. More information in fewer hands – compulsory licensing required

The face of journal and book publishing has changed dramatically over the last years. Most publications are available in dual formats and an increasing number of journals, particularly in the scientific, technical and medical (STM) fields, are only available electronically. Journals therefore are increasingly available only as databases.

The number of mergers and takeovers that have occurred in the publishing world could not have been foreseen by the European Commission in 1996. 

For information on the Reed Elsevier-Harcourt merger see:

http://www.competition-commission.org.uk/reports/457reed.htm#summary
The convergence of suppliers in the information chain could not have been foreseen by the European Commission in 1996.

For information on the AOL-Time Warner merger see:

http://europa.eu.int/rapid/start/cgi/guesten.ksh?p_action.gettxt=gt&doc=IP/00/1145|0|AGED&lg=EN&display=

Libraries are now buying access to electronic content via licences. Publishers are increasingly holding the archives. Libraries in future could be empty because they do not have unrestricted access to the archives and will soon not be able to afford access to them. They must return to the publisher each time for access and may only get this on payment of a fee.                                                                                                                                                                

Libraries cannot negotiate on fair terms with powerful, dominant monopoly rightsholders. There must be a mechanism to protect libraries against abuse of a dominant position. Compulsory licences are essential to protect libraries and to enable them to negotiate on equal terms. Some examples of issues:

· inability to negotiate reasonable terms in contracts e.g. statutory exceptions;

· unreasonable price rises (sometimes 15% per year);

· no perpetual access, or against an annually increasing fee.

The European Commission anticipated the problem in the amended proposal for a Directive COM(93) 464 final – SYN 393, Brussels 4 October 1993 when compulsory licences and arbitration were included in Article 8.1-3. 

Note: Article 15 does not apply to Article 6.2. Article 15 should be extended to cover all the exceptions.

4. The introduction of the concept of a lawful user is a retrograde step

According to the Database Directive, a lawful user is a user permitted to access and use the database on the basis of a licence. In order to make use of the exceptions in the Directive, a lawful user should also include anyone who wants to avail of an exception. 

The concept of the lawful user was not adopted in the InfoSoc Directive. Any kind of user under the InfoSoc Directive can potentially exercise the statutory rights of Article 5 provided they have been implemented in their national law. The distinction between lawful users and users is unnecessary and has caused confusion to librarians providing access to databases, even to the databases they have produced themselves.

5. Term of protection for databases is unclear

One of the characteristics of a database is that it can be updated. Many databases are updated frequently e.g. daily/hourly. Is the term of protection for the entire database renewed each time? If yes, this means potential perpetual protection. The result is less access and use of data. Is this the intention of the Commission?

Or does it apply to the individual data only? In this case, how does the librarian know which data is less than 15 years. A datestamping requirement, as in US law, would help librarians to comply with the law.

6. How do the Database and InfoSoc Directives relate to each other?

According to Article 1 of the InfoSoc Directive, the InfoSoc Directive shall in no way effect existing Community provisions such as the Database Directive. According to Recital 20 of the InfoSoc Directive, the InfoSoc Directive develops the principles and rules of the Database Directive and places them in the context of the information society. Several electronic and paper products used by libraries qualify as databases. There is great uncertainty as to which exceptions apply to the use of such products, the exceptions provided for in the Database Directive or the exceptions in the InfoSoc Directive.

Article 6.4 paragraph 5 states that Article 6 of the InfoSoc Directive applies mutates mutandis to the Database Directive. How does this relate to the ‘normal use’ exception provided in Article 6.1 and the binding nature of this Article as provided for in Article 15 of the Database Directive.
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