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Report of the sixth

EBLIDA Copyright Expert Group Meeting

London

31 January 2002
Present: Kristine Abelsnes, Norway; Geir Kjell Andersland, Norway; Jennefer Aston, Ireland; Toby Bainton, UK; Michele Battisti, France; Susanna Broms, Sweden; Teresa Hackett, EBLIDA; Veerle Kerstens, Belgium; Wilma Mossink, the Netherlands; Isolde Müller, Austria; Kjell Nilsson, Sweden,; Sandy Norman, UK; Heikki Poroila, Finland; Helmut Rösner, Germany; Harald von Hielmcrone, Denmark.

Observers: Emilija Banionyte, Lithuania; Charlotte Borde, Norway.

Apologies: Emanuella Giavarra, UK; Simone Jerome, Belgium; Marco Marandola, Italy;  Patricia Riera Barsallo, Spain.
Chair: Teresa Hackett

1. 
Approval of agenda and minutes, 21-22 June 2001


The agenda was approved.


The minutes were approved with the following amendment:

Page 10, point 8: "persue" instead of "peruse"

2. 
EU copyright Directive. Update on latest national developments - lobby and strategy 

Official Journal of the EC 10.1.2002: Corrigendum to Directive

Article 5.1. Temporary acts of reproduction referred to in article 2, which are transient or incidental "and" wording has been changed into [new] "which are" an integral and essential part...

It was decided after a short discussion that the amended wording did not impact on libraries.

Article 5.2b: ...made by a natural person for private use...

The interpretation of the European Commission is that libraries can use this exception to make copies for their users; it is the purpose of the exception that is the controlling factor, not who makes the copy.

The difference between Articles 5.2.b and 5.2.c was discussed.

Recital 35: “fair compensation” might be zero compensation, so in the end there is no harmonisation on the issue of compensation.

Recital 40 states that specific contracts or licences should be promoted. This could be for interlibrary loan activities. There was a discussion on 

appropriate terminology for ILL activities in the digital environment e.g. digital interlibrary loan, interlibrary source sharing or digital document delivery.

A distinction should be made between delivering and lending. There are new possibilities for sharing information but where are the limits? In the Netherlands, ILL is currently allowed, but the draft amendments favour rightholders.

It was suggested that it could be useful to update the ECUP matrix.

Article 5.3n: as an act of communication? Do libraries make digital copies without then undertaking the act of communication?

In the context of Article 5.2.c: according to Mr Reinbothe (EC) this means "in the same physical location" i.e. on the spot, on dedicated terminals.

The interpretation of this article remains a discussion.

It was requested to send information on national implementation progress to EBLIDA by email in order to update the overview for circulation.

Preparation for the EBLIDA copyright workshop, 1 February 2002
The workshop is booked out with over sixty participants from eighteen European countries. A workshop report will be available on the EBLIDA website:

http://www.eblida.org/eblida/meetings/events/copyright/copyright.htm
Martin Bohacek, Czech Republic is unable to attend due to illness. Emilija Banionyte (Lithuania) will report instead on developments in Central and Eastern Europe. 

Marco Marandola, Italy  also sent his apologies due to illness and so there will be brief reports from Belgium, UK and Finland.

3. 
EBLIDA/Council of Europe guidelines on library legislation


http://culture.coe.fr/epba/eng/ecubook%20R.3.htm
Background

The aim of the Council of Europe Electronic Publishing, Books and Archives project is to address key issues in legislation and policies concerning the development of the electronic publishing, books and archives sectors and provides practical grass-roots support to professionals and advice to governments and policy-makers. In this context, the Council of Europe developed a series of guidelines on a variety of topics e.g. European policy on access to archives, legislation and policy measures for book development and electronic publishing, public access and freedom of expression in cultural institutions.
The EBLIDA/Council of Europe guidelines on library legislation were discussed during the conference “Libraries and democracy” in Strasbourg in November 1998, adopted by the Culture Committee in October 1999 and approved by the Council for Cultural Co-operation in January 2000. In January 2000, they were adopted by the EBLIDA Executive Committee for approval. They were also approved by IFLA. The guidelines were not discussed by the EBLIDA copyright group.

The guidelines and the commentary

The preface and glossary were written by Professor Paul Sturges of Loughborough University and the commentary was drawn up by Ingrid Mauritzen, legal advisor to the National Library of Norway, and a member of the EBLIDA copyright group. The commentary has been included in the hardcopy version of the guidelines, but does not appear to be published in the online version at the Council of Europe website.

Article 14ii has been the subject to discussion within the EBLIDA Copyright Expert Group and IFLA CLM because it is felt that it is open to misinterpretation. It was agreed with the Council of Europe that an early revision of the guidelines would be sought. The first step is for the EBLIDA CEG to agree on an amended wording. EBLIDA will draft a letter to Bendik Rugaas, Director of DG Education, Culture and Heritage, Youth and Sport, outlining the request on the grounds that the framework for the digital environment is moving very quickly, the EU copyright Directive has introduced a stable legal framework for copyright within Europe and they should be updated accordingly. It is very important the CoE guidelines are in step with European legislation. EBLIDA will draft a similar letter to send to the members of the culture committee. Members of the CEG will translate the letter and send it to their national representatives (contact details to be supplied by EBLIDA).

Agreed amendment to Article 14 ii 

“...Legal deposit legislation should be extended to cover all types of information carriers including digital material. Such legislation should ensure access to all deposit material.”

Agreed amendment to commentary

“It also recognises that, in order to secure adequate access to digital documents through information networks outside the depository library, a reasonable fee to the copyright holders should be considered. However, accessing and using documents within the depository library, and any other authorised library, should not be subject to any compensation.”

4. Universities UK v Copyright Licensing Agency tribunal: recent landmark decision. Report by Toby Bainton.

http://www.patent.gov.uk/copy/tribunal/tribnews4.htm
UK copyright law establishes a Copyright Tribunal, which acts like a court.  It decides what is reasonable when a customer and a licensor cannot agree on the price of a copyright licensing agreement.

In the autumn of 2000 there was a disagreement between the universities and the Copyright Licensing Agency, which on behalf of publishers and authors controls the photocopying of printed material.  The Copyright Licensing Agency had asked for additional fees for the university photocopying licence, in order to meet a request for fees from a collecting society representing artists and illustrators.  The universities did not object to money going to artists, but felt that the fee for the licence had simply become too high (it was over €5 per student per year and the CLA was asking for a large percentage increase).  The universities were also finding the licence difficult to manage because systematic copying for classes of students was not covered by the licence.  Permission for systematic copying had to be sought separately, and additional payments had to be made.

Lawyers took up the case to discuss it before the Copyright Tribunal.  The collection and exchange of written evidence took one year.  The Tribunal held a hearing, lasting two weeks in September 2001, at which both sides represented their arguments.  In December 2001 the Tribunal gave its judgement, deciding that

(a) the cost of the licence should be increased to €6.40 per student per year from 1 August 2001;

(b) the cost of photocopying artistic works was included in that fee;

(c) no separate arrangements were required for systematic copying for classes of students.

The universities are pleased with this judgement which they believe to be fair.  Although they will have to pay more per student, the administration of the licence will be much easier because it will cover almost all photocopying.

5. Copyright & public sector information. Recent Commission communication (follow-up to 1995 green paper) 

http://www.cordis.lu/econtent/psi/home.html
Follow up to 1995 Green Paper to which EBLIDA and national library associations responded: http://www.eblida.org/pubsec/pubsec.htm
The Communication is a follow-on from the 1995 Green paper on Public Sector Information. The Information Society Commissioner, Erkki Liikanen has said that the public sector is the biggest holder and producer of content in Europe. There is huge potential in the re-use of public sector information for added value services, which government should facilitate and encourage and that the Commission propose a issue a Directive to this end. It could affect all public sector information including that of not-for-profit bodies such as libraries.

It was agreed that the issue would be taken up by Geir Kjell Andersland and Teresa Hackett for further examination.

6. Brief notes from the Frankfurt Group

The Frankfurt Group: Consensus Forum for Academic and Research Information is a unique platform for progressive discussions between organisations involved in the publication and distribution of academic and research information within Europe. The aim of the group is to reach consensus on topics of common interest.


      European Commission proposals on VAT

      Ready access to information in all formats is essential for education and     

      Research. The Frankfurt Group opposes plans that include different VAT       

      rates for the same information in print and electronic formats and seek the  

      same and reduced VAT rate for printed and electronic formats.
      Position paper on retrodigitisation

There was a brief discussion on the draft position paper on retrodigitisation.

Under the heading “The parties therefore agree that”

…the rightsholders (authors and publishers) in the retrodigitised works should receive adequate remuneration…

it was argued that “authors AND publishers” was not correct and that this contradicted Article 5.2c of the copyright Directive which sets out that specific acts of reproduction made by publicly accessible libraries are not subject to compensation.

7. Next meeting

The next meeting is in Prague on 8 November 2002.
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